
Meaning of Contract

Section 2(h) of the Indian Contract Act, 1872[2] defines a contract as "An 

agreement enforceable by law". The word 'agreement' has been defined in Section 

2(e) of the Act as ‘every promise and every set of promises, forming consideration 

for each other’



Government Contract

A contract to which The Central Government or a State Government is a party is 

called a 'Government Contract’. 

Position in Britain

According to Common Law, before 1947, the Crown could not be sued in a court on 

a contract. This privilege was traceable to the days of feudalism when a lord could 

not be sued in his own courts. Another maxim which was pressed into service was 

that the 'King can do no wrong'. A subject could, however, seek redress against the 

Crown through a petition of right in which he set out his claim, and if the royal fiat 

was granted, the action could then be tried in the court. The royal fiat was granted 

as a matter of course and not as a matter of right, and there was no remedy if the 

fiat was refused.

The Crown Proceedings Act,1947, abolished this procedure and permitted suits 

being brought against the Crown in the ordinary courts to enforce contractual 

liability.



Position in India

The Indian Contract Act, 1872 does not prescribe any form for entering 

into contracts. A contract may be oral or in writing. It may be expressed 

or be implied from the circumstances of the case and the conduct of the 

parties.

But the position is different in respect of Government Contracts. A 

contract entered into by or with the Central or State Government has to 

fulfill certain formalities as prescribed by Article 299 of the Indian 

Constitution.



Formation of Government Contract

Under Article 298 of the Indian Constitution, the power of the Union and the State 

government to carry on any trade or business has been provided. For the formation 

of a Government contract the requirements under Article 299 have to be fulfilled 

and if they have fulfilled a contract can be enforced against the Government.

As per Article 299, all the contracts which are made under the Executive power of 

the Union or the State should be made in the name of the President or the 

Governor respectively. If a contract is not made under the President’s or 

Governor’s name, such a contract will not be considered as a Government 

contract. Further, all the terms of the contract should be enforced on their behalf 

a person who has been authorized to act on their behalf.



In the case of Seth Bhikraj Jaipuria v. Union of India, the Supreme 

Court had observed that from the words ‘expressed to be made’ and 

‘executed’ in Article 299 it is clear that the Government contract should 

be made by a formal written contract. The court also held these 

formalities under Article 299 are of mandatory nature and they cannot 

be skipped by the contracting parties. If there is any contravention of 

these provisions then the contract will be nullified it will not be 

enforceable against the Government. 

These provisions have been made to safeguard the Government 

against fake contracts which may be made on their behalf to defraud 

the people and this is the reason why implied contracts do not have 

any scope in cases of Government contracts.

https://indiankanoon.org/doc/132533/


In the case of K.P. Chowdhary v. State of Madhya Pradesh, the Supreme Court

held that in view of Article 299, a Government contract cannot be created impliedly

and there should be a formal express agreement. In case a person enters into a

contract with Government impliedly, neither he nor the Government will be able to

enforce it in a court.

While the Supreme Court has held in many cases that there should be a formal

express contract, many have argued that it is not practical to always have a formal

agreement and many times the Government officers enter into petty contracts as well

and therefore it is not ideal to create a formal agreement every time even for such

contracts. So, the requirements have been liberated and if the contract is made in

writing and the substantial requirements under Article 299 Clause 1 are fulfilled then a

contract will be valid even if all the requirements under this provision has not been

fulfilled.

https://indiankanoon.org/doc/1890075/


Contractual Liability in Government Contracts

Under Article 299 Clause 2, the President and the Governor and the 

person who is authorized to act on their behalf are provided immunity 

from any personal liability which may be incurred due to non-

performance of the contract. This immunity is provided to them only 

but it does not mean that the Government is also not liable for the 

contract because it would be unfair for the other party.

So the liability of the Government will be the same as is the case in a 

normal contract under the Indian Contract Act, 1872. Thus, a person can 

sue the Government for the breach of contract and may be awarded 

damages by the court.



The courts have also held that in case the Government has derived any 

benefit from a person by an agreement which does not fulfil the 

requirements under Article 299, the Government will be held liable for 

compensating the other party under Section 70 of the Contract Act and 

such a contract will be deemed to be a quasi-contract to the extent the 

Government gets the benefit. This has been provided to protect an 

innocent party from suffering loss.



Sections 68 to 72

Provide for live kinds of quasi-contractual obligation.

Supply of necessaries [S. 68]

Where necessaries are supplied to a person who is incompetent to contract or to

someone whom he is legally bound to support, the supplier is entitled to

recover the price from the property of the incompetent person.

Payment by interested person [S. 69]

A person who is interested in the payment of money which another is bound by

law to pay, and who therefore pays it is entitled to be reimbursed by the other.

Liability to pay for non-gratuitous acts [S. 70]

Section 70 creates liability to pay for the benefits of an act which the doer did

not intend to do gratuitously.



The 3 ingredients of Section 70 are:

1. Where a person lawfully does anything for another person, or

delivers anything to him,

2. In doing the said thing or delivering the said thing he must not

intend to do act gratuitously,

3. The other person for whom something is done must enjoy the

benefit thereof.



Conclusion

A Government contract is the same as an ordinary contract but under this

contract one of the parties is the Central or the State Government and in

addition to the requirements of the Indian Contract Act 1872, the

provisions of Article 299 of the Indian Constitution also has to be followed

otherwise the contract will not be a valid one.

The judiciary also plays an important role in Government contracts by

exercising their power of judicial review to ensure that there is no

arbitrariness or prejudice against a party to the contract. Therefore,

when the provisions of Article 299 are complied with, a Government

contract becomes valid and enforceable.
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